











of	 the	 (rather	 belated)	 recognition	 of	 the	 importance	 of	 the	 topic,	 a	 number	 of	 fundamental	
questions	 remain	 unaddressed	 (Duff	 et	 al.	 2014)	 and,	 in	 many	 cases,	 not	 even	 openly	










and	 reflecting	 on	 how	 these	 should	 be	 understood	 and	 approached	 from	 a	 theoretical	 (and	
normative	 perspective).	 The	 third	 question	 concerns	 the	 normative	 dimension	 of	 a	 theory	 of	






these	 standards	 are	 the	 best	 or	 most	 appropriate	 ones	 for	 analysing—and	 criticising—the	
complex	phenomenon	that	is	criminalisation.	I	shall	say	more	about	each	of	these	questions	in	


















issue,	 the	 further	 distinction	 between	 criminalisation	 as	 processes	 or	 practices,	 and	
criminalisation	as	an	outcome;	that	is	to	say,	‘the	full	range	of	broader	social,	cultural,	economic,	
emotional	 and	 political	 effects	 of	 these	 processes’.	 Indeed,	 it	 is	 this	 sense	 of	 the	 outcomes	 of	


















thereby	 reinforcing	 established	 patterns	 of	 racial	 and	 ethnic	 discrimination	 and	 oppression.	
Methven	 then	 draws	 attention	 to	 a	 further	 ‘hidden’	 dimension	 of	 criminalisation	 in	 her	













safeguards,	 the	 downgrading	 of	 the	 classification	 of	 offences,	 or	 the	 expansion	 of	 post‐
correctional	powers—and	then	seeks	to	link	this	to	the	outcomes	of	criminalisation.	This	then	
enables	 the	authors	 to	classify	particular	statutes	across	a	 range	of	Australian	 jurisdictions	 in	
terms	 of	 specific	 forms	 (or	 modes)	 of	 criminalisation.	 The	 resultant	 picture,	 even	 at	 this	
admittedly	early	stage	in	their	research,	is	significant	both	because	it	shows	the	shortcomings	of	
a	 narrow	 focus	 on	 ‘over‐criminalisation’	 as	 merely	 the	 creation	 of	 new	 offences,	 and,	 more	
significantly,	 because	 it	 begins	 to	 reveal	 a	 much	 richer	 picture	 of	 the	 workings	 of	 the	
contemporary	‘penal’	state,	making	visible	the	hidden	processes	of	criminalisation.	
	
This	 is	 thus	an	approach	which	promises	 rich	 insights	 in	building	up	a	new	kind	of	empirical	
picture	of	criminalisation.	I	would,	though,	endorse	Lacey’s	sympathetic	comments	about	areas	
in	which	the	approach	needs	to	be	developed,	and	perhaps	add	that	this	approach,	which	retains	















monetary	 penalties	 or	 police	 power.	 However,	 in	 some	 cases—notably	 in	 Douglas	 and	
Fitzgerald’s	analysis—the	outcomes	of	criminalisation	take	a	form	which	is	specific	to	Australia,	
linked	to	its	colonial	past	and	to	the	patterns	of	expropriation,	deprivation	and	discrimination	






interdisciplinarity	 and	 contextual	 studies	of	 criminalisation	 (see	also	Brown	2013;	Crofts	 and	
Loughnan	2015).	However,	it	is	also	presented	as	a	general	approach—a	toolkit—that	might	be	
adopted	for	the	study	of	criminalisation	practices	more	broadly,	but	arguably	such	a	move	would	





the	 language	 of)	 ‘Anglo‐American	 jurisprudence’,	 as	 is	 common	 in	much	 contemporary	 legal	







institutional	 dominance,	 or	 the	 ways	 that	 its	 own	 categories	 and	 concepts	 are	 themselves	
inflected	with	cultural	norms	which	are,	in	turn,	linked	to	a	history	of	colonialism.	The	problem,	





This	 leads	 us,	 then,	 to	 a	 further	 set	 of	 questions	 relating	 to	 normative	 understandings	 of	






very	 strongly	 from	 the	 articles	 in	 this	 special	 issue	 concerns	 the	 ‘hidden’	 consequences	 of	




































focuses	 on	 the	 form,	 substance,	 and	 outcomes	 of	 criminalisation	 (or	 its	 modalities),	
criminalisation	is	a	capacious	concept—always	allowing	us	to	identify	further	consequences,	or	
apparently	 non‐punitive	 measures,	 that	 none	 the	 less	 have	 a	 penal	 impact	 on	 certain	






explanatory	 power	 of	 criminalisation	 theory.	 That	 is	 to	 say,	 just	 because	 it	 is	 possible	 to	 see	
something	 as	 a	 consequence	 of	 criminalisation	 does	 not	 necessarily	 mean	 that	 it	 is	 best	
understood	in	terms	of	criminalisation.	Second,	and	related	to	this	point,	it	is	also	necessary	to	
think	about	the	relationship	of	criminalisation	to	other	disciplines	or	other	theoretical	traditions,	
notably	to	criminology,	and	also	potentially	to	analyses	of	the	state	and	law	in	social	and	political	
theory.	One	of	the	exciting	promises	of	the	modalities	approach	is	precisely	that	it	seeks	to	draw	
on	these	existing	traditions	of	thought—and	perhaps	to	anchor	the	study	of	criminalisation	to	
acts	of	legislation.	However,	as	this	approach	develops,	it	will	also	remain	important	to	retain	a	
focus	on	questions	of	its	own	theoretical	limits.	
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1	For	discussion	of	‘collateral	consequences’	of	conviction	in	the	United	States;	see,	https://niccc.csgjusticecenter.org/.	
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